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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authorit in the followin wa .

(i)
National Bench or Regional Bench of Appellate Tribunal framed under OST Act/ COST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of COST Act, 2017.

(ii)
State Bench or Area Bench of Appellate Tribunal framed under OST Act/ COST Act other
than as mentioned in ara- A i above in terms of Section 109 7 of COST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of COST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
sub'ect to a maximum of Rs. Twent -Five Thousand.

(B)

Appeal under Section 112( 1) of COST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-O5, on common portal as prescribed under Rule 110
of COST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven da s of filing FORM GST APL-O5 online.

sq aft7r ,f@2at #t sft al ~..» ,fatqa st 7fl+a man#i a Ru, sfarff
Ras7Raarsewww.cbi
For elaborate, · relating to filing of appeal to the appellate
authorit , the a _ itewww.cite. ov.in.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the COST Act, 2017
after paying

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of COST Act, 2017, arising
from the said order, in relation to which the a eal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date. on which the President or the State
President, as the case ma be, of the Tribunal enters office, whichever is later.

(i)

(ii)

(C)
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ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s Akash Enterprise (Prop.Bharat Talakshibhai Thakkar) is a
proprietary firm having their primncipal place of business at NEAR UMESH

MAMRA PAUVA FACTORY, BAVLA, Ahmedabad, · Gujarat, 382220 (GSTIN

24AAHPT8438LlZ2) (hereinafter referred to as "Appellant") has filed appeal

against Order-In-Original 43/AC/Dem/NA/2022-23 dated 24-02-2023

(hereinafter referred to as the "impugned order" ) passed by the Assistant

Commissioner, CGST & C.Ex., Division-V, Ahmedabad-North Commissionerate
(hereinafter referred to as the "adjudicating authority'').

2. The facts of this case are that the Appellant are engaged in the business
of supply of goods namely "Rice Bran & Cattle Feed" and are holding GSTIN

24AAHPT8438LlZ2. It was observed by the Audit Officers of Audit Ahmedabad
that the appellant had supplied RICE BRAN having HSN code 2302 for Cattle

Feed purpose only, which attracts NIL rate of GST as per Notification No.

02/2017 CT (Rate) dated 28.06.2017 issued under Section 11 of the CGST Act,

2017. The CBIC had issued Circular in the form of frequently asked Question

from Rice Bran?

• Q's) vide letter F. No. 332/2/2017- dated December 2017 wherein they have
ied the classification and rate of GST of Rice Bran as under:

8
± . Queries Replies) ff.lsa..]ti What is · the HS Code Cereal straw and husks, including rice husks or

and GST Rate on Paddy, rice hulls, unprepared, whether or not chopped,
Husk and is it different ground,

pressed or in the form of pellets fall under HS Code
1213 and attract NIL GST.
2. RICE BRAN fall under HS Code 2302 and
attract NIL GST if supplies as cattle feed or 5% if
su lied for other u ose.

3. Further, from the Tax invoices issued, it was observed that the tax payer
had mentioned "Cattle Feed" as the description of goods supplied and
mentioned HSN 2302 in general in their invoices. Further it was observed that
the Appellant procured "Cattle Feed Powder" etc. from various traders
wherein 5% GST was charged as the traders had an impression that they were

not supplying the cattle feed powder directly for cattle feed. The Appellant

availed the credit of GST paid by them, to their supplier and after value
addition they had supplied the same goods i.e. "Cattle feed only" under Tax

invoice and charged 5% GST instead of NIL rate of tax with the sole intent to
avail and utilize the ITC earned on the purchase invoices. Since the supply

attracts Nil rate of Tax as per explanation under Section 11 of the CGST Act,

2017 read with Section 11 of the Gujarat GST Act, 2017, it appeared that the
appellant has availed irregular ITC on exempted goods by way of clearing and
showing the exempted goods as taxable in GSTR-1 and wrongly discharging the
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GST. Therefore, the appellant was issued show-cause-notice dated 31-03-2022
as to why:

(6) ITC amounting to Rs.1,32,98,372/- (CGST Rs.40,76,431/- + SGST
Rs.40,76,431/- + IGST Rs.51,43,510/-) should not be demanded and recovered
from them under Section 74(1) of the COST' 2017 and corresponding section in
Gujarat GSTAct' 2017 read with Section 20 of IGSTAct2017;

(ii) Interest at appropriate rate should not be demanded and recoveredfrom them
on the amount mentioned at SI. No. (i) under Section 50 of the COST Act' 2017
and the corresponding section in Gujarat GST Act'2017 read with Section 20 of
IGSTAct 2017;

(iii) Penalty should· not be imposed on them on the amount at Sr. No. (i) above
under Section 74(1) of the COST Act' 2017 read with Section 122 of the C3ST
Act' 2017 and the corresponding Section of the Gujarat GST Act' 2017 read
with Section 20 of IGSTAct' 2017for the aforementioned contraventions.

4. 'The adjudicating authority, vide the impugned order dated 22-03-2023,
passed the following order:

"(l) I hereby order to pay the wrongly availed ITC amounting to
Rs.01,32,96,372/- (CGST Rs.40,76,431/- + SGST Rs.40,76,431/- + IGST
Rs.51,43,510/-) under Section 74 (1) of the COST Act, 2017 and corresponding
Section in Gujarat GST 'Act, 2017 read with Section 20 of IGST Act, 2017.

(2) I hereby order to pay the interest on the above con.finned demand, under
Section 50 of the COST Act, 2017 and the corresponding section in Gujarat GST
Act, 2017 read with Section 20 0£ IGSTAct, 2017.

ad iaa,s%ass", ) I hereby impose a penalty of Rs.01,32,96,372/- (CGST Rs.40,76,431/- +
or 4 $,,
8£ e ST Rs.40,76,431/- + IGST Rs.51,43,510/-) on the said assessee underif $fhion 7A) reaad wit section 1222) or the CGsT Aea, 2017 and
? egresponding section in Gujarat GSTAct, 2017 read with Section 20 of IGSTAct,».o1re.±

5. Being aggrieved with the impugned order, the appellant filed present
appeal on the following grounds:

(A} The Circular No. F. No. 332/2/2017-TRU issued in the Month of
December, 2017 is applicable for the period 01.07.2017 to 25.01.2018
and not thereafter.

The appellant would · like to submit that from the history of amendment in
Notification· No 1/2017-CTR and 2/2017-CTR clearly suggests that Rice Bran is
not exempted from 01.07.2017, however there were several ambiguity was
prevailing. This being Lhe case CBIC has issued Circular No. F. No. 332/2/2017
TRU in the form of FAQ to clarify the ambiguity prevailing with regard to Rate of
GST applicable to Rice Bran during the period 01.07.2017 to 25.01.2018. The
position become very clear after issue of Notification Io.6/2018-CTR dated
25.01.2018 and amendment in Notification No.2/2017-CTR which gives
exemption to De-oiled Rice Bran and not to Rice Bran.

(B) Circular cannot over ride the statutory Notifications issued in terms
of Section 11 and 12 of the CGST Act, 2017.
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The appellant have categorically submitted in their submission that though in the
said circular it was clarified that 'Rice Bran' ifsupplied as Cattle Feed will attract
Nil rate, however in none of the Notification No. 1/2017-CTR and 2/2017-CTR,
no such words are used. The supply of goods would be considered exempted
only if such supply is covered in the Notification issued under Section 11 or
Section 12 of the CGS'T' Act, 2017. The Circular cannot override the statutory
notification issued under Section 11 and 12 of the CGSTAct, 2017. In this regard
the appellant have relied on the following case law of Bimetal Bearings Ltd vs
Commissioner of Central Excise, Channai reported at 2008(232)ELT(TH-LB)
wherein it it was categorically held that;

Departmental clarifications - Validity of instructions vis-a-vis statutory provision 
Departmental instruction not overrides statutory provision in case of conflict 
Circulars can clarify provision consistent with relevant provisions - Scope of
statutory provision cannot be enlarged or reduced by circular or instructions 
Section 37B of Central Excise Act, 1944. [para 7}

[emphasis supplied]

However, the learned adjudicating authority failed to appreciate the contention of
the appellant.

(CJ Rice Bran is an Input for manufacture of Cattle Feed, would attract
GT @ 5%. [Relied: CBIC Circular No. 80/54/2018.G8T, dated 31-122018
issuedfrom F.No. 354/432/2018-TRU]

It was contended by the appellant that Rice Bran per say is not the Cattle Feed;
that for manufacture of Cattle Feed various other ingredients are needed for

Gao,, ich the appellant do not have any infrastructure, that the appellant was
~£'~,0"~" ce,"~..( rsjJl i~g Rice Bran as it is and has not altered any farm of Rice Bran; that thee a

'&f j llant is merely supplying Rice Bran to their customers who are mainly
if]\ &@% j facturer of the catte Feed who uses Rice Bran as one of the ingredients to
~~"'➔.,..~ J!fi&Jufacture Cattle Feed. Therefore their supply can not in any way be0 , o'

·nsidered as supply as Cattle Feed. The expression used for granting
Exemption to Rice Bran is "ifsupplied as Cattle Feed".

The Rice Bran has got. various uses. One of the use is it is used in the
manufacture of Cattle Feed. In other words Rice Bran is one of the Input for
manufacture of Cattle Feed. Therefore there is distinction between Input of Cattle
Feed and Input used in the manufacture of Cattle Feed.

In this regard the Appellant would like to draw attention to relevant facts of the
CBIC Circular No. 80/54/2018-GST, dated 31-12-2018 issued from F.No.
354/432/2018-TRU, reproduced as under:

{The text of relevant paras of the _above circular) .

Thus the contention of the Appellant that Rice Bran is classifiable under HSN
2302 is used as Input in the manufacture of Cattle Feed and therefore it cannot·
be said that Rice Bran is Cattle Feed as clarified in the above circular based on
the Decision of Larger Bench of Hon'ble Supreme court of India in the
Commissioner of Customs (Import), Mumbai v. Dilip Kumar [2018 (361) EL.T. 577]
has laid down that inputs for animal feed are different from the animal feed.
Accordingly, it would be prudent to refer the case law of COMMISSIONER OF
CUS. (IMPORT), MUMBAI Versus DILIP KUMAR & COMPANY reported at 2018
(361) E.L.T. 577 (S.C.)
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Tax exemption under a Notification - Burden to prove for its entitlement is on
assessee claiming exemption - If there is any ambiguity in exemption Notification,
benefit of such ambiguity cannot be claimed by assessee and it must be
interpreted in favour of Revenue - Ratio of Supreme Court judgment in Sun Export
Corporation [1997 93) E.LT. 641 (S.C.)] and all decisions talcing similar view as in
Sun Export Corporation (supra) overruled - Notification No. 20/99-Cus. - Section
25 of Customs Act, 1962 corresponding to Section II of Central Goods and
Services Tax Act, 2017 and Section SA of Central Excise Act, 1944. [paras 27,
40, 41, 43, 47, 48, 52]

Tax.ability - Interpretation of taxing statute imposing tax liability on assessee -
Burden to prove tax liability of an assessee is on Revenue - In case of any
ambiguity in a taxing statute imposing tax liability on the assessee, benefit of
doubt to be given to assessee. [para 43]

Interpretation of statutes - Statute must be construed according to the intention of
Legislature - General Clauses Act applicable if while interpreting a statutory
law, any doubt arises as to the meaning to be assigned to a word or a phrase or
a clause used in an enactment and such word, phrase or clause is not
specifically defined - Notwithstanding this, when there is repugnancy or conflict
as to the subject or context between General Clauses Act and a statutory
provision which falls for interpretation, Court must necessarily refer to. the
provisions of statute. [paras 15, 18]

Interpretation of statutes - Words in a statute when clear, plain and
unambiguous and only one meaning can be inferred, Courts bound to give effect
to the said meaning irrespective of consequences - In applying rule of plain
meaning any hardship and inconvenience cannot be the basis to alter the
meaning to the language employed by the legislation especially in fiscal statutes
and penal statutes. [paras 19, 20]

Interpretation of taxing statute - Tax liability - Regard must be had to the clear
meaning of words and matter should be govenied wholly by the language of the
notification, equity or intendment having no place in interpretation of a tax
statute - Ifwords are ambiguous in a taxing statute (not exemption clause) a.nd
open to two interpretations, benefit of interpretation is given to the subject. [paras
25, 26, 28, 43]

The ratio of the CBIC circular referred and as laid down in the aforesaid
decision, the appellant contend that as submitted in the statement offacts there
exists ambiguity in exemption Notification with regard to Rice Bran, the appellant
have chosen to pay GST 5% favoring to the Revenue. The aforesaid decision the
Hon'ble Supreme Court has held that "If there is any ambiguity in exemption
Notifi,cation, benefit of such ambiguity cannot be claimed by assessee and it
must be interpreted in favour of Revenue". Therefore the ratio of the aforesaid
decision is squarely applicable to the appellant.

Further, the appellant have also referred a Ruling of the Appellate Authority in he
case of Shri Kanakadadurga Rice and Floor Mills reported at 202037) GSTL
Appellate Authority-AP) has held that;

!

Rice bran. - Bran not exempted from GST and levy of tax, on sale value of such
bran to be upheld - Section 74 of Central Goods and Services Tax Act, 2017
Section 74 ofAndhra Pradesh Goods and Services TaxAct, 2017. [para 22]
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Thus from the above it could be undoubtedly seen that Rice Bran attracts' GST@
of 5%. Hence the supply of Rice Bran by the Appellant on payment of 5% GST is
correctly assessed, merely mentioning the word Rice Bran-Cattle Feed in the
invoice would not alter the facts that the appellant has supplied only Rice Bran
as received as their Inward supply.

(DJ The prevailing multiple interpretations and genuine doubts regarding
the applicability of GST, the issue for past periods may be regularized
on as is basis by CBIC vide Circular No. 179/11/2022-GST, dated 3-8-022
issuedfrom F. No. CBIC-190354/172/2022-TRU.

As submitted elsewhere in the statement offacts that Rice Bran is a byproduct
while processing Paddy. Rice Bran is used by the Dairy Industries for
manufacture of Cattle Feed and per say Rice Bran is not the Cattle Feed. On Roll
out of GST, there persists various doubts with regard to applicability of rate on
Rice Bran was arise as to whether Rice Bran can attract Nil rate of 5% of GST
leads to the different interpretations. The reason for different interpretation and
genuine doubt could be noticed from the History of various amendment and
changes in the Notification No. 1/2017-CTR and Notification No.2/2017-CTR,
which leads to various representations from the trade and industries across
India. To settle the issue, the CBIC have issued Circular No. 179/ 11/2022-GST,
dated 3-8-2022 issued from F. No. CBIC-190354/ 172/2022-TRU, wherein at par
8.1 to 8. 7 it has been clarified as under:

Applicability of GST on by-products of milling of Dal/Pulses such as Chilkca,
Khanda and Churi:

.--_-..i_, ext ofparas 8.1 to 8. 7) .al U #ta,? as re, "%»s° '?' w of above, clarification, as clarified at para 8.6 and 8.7 in view of
ea?j ea ting multiple interpretation and genuine doubts regarding the applicability

s±2 oljl T, the issue for past periods may be regularised on as is basis and goods.
"·,~$f inter alia is sed as Cattle Feed ingredient are appropriately classifiable
ufder heading 2302 and attracts

GST at the rate of 5% vide Sr.No.103A of Schedule-I of Notification No.1/2017-
Central Tax (Rate).

In view of above the treatment given by the Appellant has to be accepted.
Therefore the argument of the department that the Appellant has mentioned in
their Invoice that Rice Bran supplied as Cattle Feed does not in any way be
construed that Rice Bran Become Cattle Feed. Even otherwise as clarified in para
86 of the aforesaid circular, the assessment has to be accepted on as is basis.
Therefore, there could not be any point in disturbing or re-opening of assessment
carried out by the Appellant.

In view of above, it is contended that the demand raised for paying baclc ITC
would not sustain and its confirmation vide impugned order is also not
sustainable.

(E) Re-opening ofAssessment is not warranted as clarified by CBIC vide
Circular No.179/11/2022-GST, dated 3-8-2022. Accordingly, ITC availed
by the Appellant on their Inward supply of 'Rice Bran' is correctly
availed,; the appellant have correctly discharged GST @ 5%. No need to
re-open assessment.
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As submitted in the previous grounds of appeal it could be seen that, the
appellant have rightly availed ITC on their Inward supplies of Rice Bran on
which GST'@ 5% charged by their vendors: that they have rightly discharged GST
on their outward supply of Rice Bran: that it is admittedfacts that the Appellant
is registeredfor supply ofRice Bran by way of trading activities. Accordingly, the
Appellant purchases Rice Bran from their vendors who charge GST @5%. This
being the case the Appellant is availing ITC of the GST charged in the Invoice of
Inward supply so received. The learned adjudicating authority has not disputed
that the Appellant is not receivingRice Bran.

Therefore in terms of CBIC circular No. 179/ 11/2022-GST, dated 3-8-2022
issued from F. No. CBIC-190354/ 172/2022-TRU there remains no need to re
open the assessment of the appellant.

(F) Alternative Plea- Revenue Neutrality.

It is submitted that the Appellant have availed ITC on Rice Bran @5% on their
Inward Supply of Rice Bran, and the same supply was taken place as their
outward supply and accordingly they have used the said ITC for paying their
GST@5%.

(i) In this regard assuming without admitting that the appellant have wrongly
availed ITC, than it is contended by the Appellant that unless the assessment of
their vendor from whom the appellant have received their Inward Supply
wherein GST@ 5% was charged, the appellant is entitled to avail ITC

(ii) Further, as submitted in the previous grounds, the Rice Bran attracts GST
@5%, however, the contention of the department that the Appellant have
mentioned in their Invoices that Rice Bran-Cattle Feed and as clarified by CBIC

ada Rice Bran if supplied as Cattle Feed it would attract Nil rate of duty, and hence
/%%,"{Pe(CG is wrongly availed as their outward supplies becomes Exempted; assuming
gl' $P contention oaf the department to be correct than the appellant would tile to
E± 5a tend that; Circular cannot ovenide Notifications as contended herein above;b;·, "fl, ts no exemption notification which grants exemption to Rice Bran anad"so '%

* accordingly the Appellant have rightly collected GST@5% and deposited in to the
Government Treasury. If at all by way of Circular on which learned adjudicating
authority has relied Rice Bran if considered to be exempted, than the GST
collected and deposited by the appellant on their outward supply has to be
considered collection of GST by the Government without authority of law and has
to be considered as deposits with the government and the same may be adjusted
against the demand raised. Thus the entire exercise is revenue neutral.

(G)No Interest and Penalty.

In view of aforesaid grounds of appeal, the appellant would like to submit that
they have not violated any of the provisions of CGST/ GGSTAct, 2017, IGSTAct,
2017 or rules made there under. They have correctly availed IT on their Inward
supplies and correctly discharged the GST leviable on the out ward supplies,
they are not liable to pay wrongly availed ITC of Rs.1,35,96,372/-as the show
cause notice is_ not sustainable and so is the impugned order. Accordingly, the
appellant contend that they ate not liable to pay any Interest or not liable to pay
any penalties as imposed vide impugned order.
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(HJ The Appellant have no other alternative, equally efficacious remedy available
to the Appellant and the reliefs prayed for in the Appeal, if granted, would be
adequate and complete.

(I) The Appellant request to drop the impugned order and order to sanction the
refund along with applicable· interest for causing delay in processing the refund.

(0) The Appellant request to add such other and further grounds, reliefs and
submissions as may be urged at the time of hearing of this appeal.

(K) The Appellants craves leave to add to, alter or amend the grounds mentioned
above,before the present Appeal is heard and disposed of.
The appellant further requested to Set aside the order in Order
No.43/AC/Demand/NA//2022-23 dated 24.02.2023 issued by the Assistant
Commissioner, Central Tax with consequential relief or pass any other order
your Honor deem fit.

PERSONAL HEARING:

6. Personal hearing in this case was held on 14.08.2023. Shri Vijay N.

Thakkar, and Shri Nitin Thakkar, Consultants, as authorized representatives
appeared in person, on behalf of the appellant. They submitted that this is a
case of mis-interpretation of word "cattle feed use". The subject goods are Rice

Bran supplied for production of cattle feed. Rice bran is one of the ingredient to

-manufacture cattle feed. Further due to confusion in the trade, CBIC hasaih,
4%$2«@?} ady clarified vide Circular No. 179/11/2022 dated 30-08-2022. They also

.·t, ~ f~,~hed additional submissions during the P.H. They further reiterated the
h\,,)~ i:."'jil.9'en submissions and requested to set aside the OIO.

o .a ·%A

iscussion & findings:

7.1 I have carefully gone through the facts of the case and the submissions
made by the appellant in their grounds of appeal as well as submissions made
during personal hearing and find that the appellant is mainly contesting the
applicability of GST on "Rice Bran".

7.2 So the question to be answered in the present. appeal is:

(a) Whether the impugned order passed by the adjudicating authority directing

the appellant to pay the wrongly availed ITC amounting to Rs.01,32,96,372/
under Section 74 ( 1) of the CGST Act, 2017 and corresponding Section in
Gujarat GST 'Act, 2017 read with Section 20 of IGST Act, 2017, along with
interest under Section 50 and Penalty under Section 74(1) of the CGST Act'

2017 read with Section 122 of the CGST Act' 2017 and the corresponding
Section of the Gujarat GST Act 2017 read with Section 20 of IGST Act' 2017 is
proper or otherwise?

7.3. At the foremost, I observed that in the instant case the "impugned order"
is of dated 24-02-2023 and the present appeal is filed on 15.05.2023. As per
Section 107(1) of the CGST Act, 2017, the appeal is required to be filed within

8
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three months time limit. Therefore, I find that the present appeal is filed within
normal period prescribed under Section 107( 1) of the CGST Act, 2017.
Accordingly, I am proceeding to decide the case.

7.4 In the instant case, I find that the appellant is a proprietary firm and

registered as Trader - Whole-seller/Distributor engaged in supply of goods

namely "Rice Bran & Cattle Feed". The contention of the Appellant that Rice

Bran if supplied as Cattle feed directly, attracts Nil rate of GST, it is only when

it is used otherwise would attract 5% GST. I find that the Appellant has

supplied "RICE BRAN FOR CATTLE FEED" having HSN Code 2302 for cattle

feed purpose only, which as per the adjudicating authority, attracts Nil rate of

GST as per Notification No.02/2017 CT (Rate) dated 28.06.2017. I find that the
appellant has supplied Rice Bran with "Cattle Feed Use Only" charging 5% GT

from their Customers during the period July-2017 to March-2019 and

contesting that they have rightly availed ITC on inward supply of Rice Bran and

rightly collected and paid GST on Rice Bran supplied to their Customers.

7.5 I therefore proceed to decide the case and therefore, refer relevant portion
(entries) of Notification No. 2/2017- CT (Rate) which exempts intra-State supplies
of goods as per Schedule therein, with further amendments as below:

SI.No. Chapter / Description of Goods
Heading/
Sub-heading
Tariff item

2302, 2304, Aquatic feed including shrimp feed and prawn feed,
. . 2305, 2306, poultry feed & cattle feed, including grass, hay & straw,

2308, 2309 supplement & husk of pulses, concentrates & additives,
wheat bran & de-oiled cake

7.6 Subsequently, the following entry was substituted and further entries
were inserted vide Notification No.7/2018-Central Tax (Rate) dated 25.01.2018.

S1.No. Chapter/ Description of Goods
Heading/
Sub-heading
/ Tariff item

102 2302, 2304, Aquatic feed including shrimp feed and prawn feed,2305, 2306, poultry feed & cattle feed, including grass, hay & straw,2308, 2309 supplement & husk of pulses, concentrates&additives, wheat bran &: de-oiled cake[other than rice.
bran]",

S1.No. Chapter I Heading I Sub- Description of Good
heading / 'Tariff item

102A 2302 De-oiled rice bran102B 2306 Cotton seed oil cake

7.7 Further the following was substituted vide Notification No. 19/2018
Central Tax (Rate) dated 26.07.2018 which came into force on the 27th July,
2018.

SI.No. Chapter /Heading / Description of Good
Sub-headin Tariff item
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102A 2306 De-oiled rice bran
Explanation: The exemption applies to de-oiled
rice bran falling under heading 2306 with effect
from 25th January, 2018";

7.8 As regards Notification No.01/2017-CT Rate, which notifies the rate of the

central tax of different rates in respect of goods under various schedules, the

following entry was inserted vide corrigendum dated 12-07-2017 to the said

Notification, which attracts Central tax@2.5%.

SI.No. Chapter/ Description of Good
Heading/Sub-
heading/Tariff
item

103A 2302 Bran, sharps and other residues, whether or not in the
form of pellets, derived from the sifting, milling or
other working of cereals or of leguminous
plants[other than aquatic feed including shrimp
feed and prawn feed, poultry feed and cattle feed,
including grass, hay and straw, supplement and husk
of pulses, concentrates and additives, wheat bran and
de-oiled cake]";

Further, the CBIC vide Circular No. 179 / 11/2022-GST dated 03-08-
2022 clarified the matter as under:

"8. Applicability of GST on by-products of milling of Dal/ Pulses such as Chilka,
Khanda and Churi:

8.1. Representations have been received seeking clarification regarding the
applicable GST rate on by-products of milling of Dal/ Pulses such as Chilkca,
Khanda and Churi.

8.2. The by-products of milling ofpulses/ dal such as Chilka, Khanda and Churi
are appropriately classifiable under heading 2302 that consists of goods having
description as bran, sharps and other residues, whether or not in the form of
pellets, derived from the sifting, milling or other working of cereals or of
leguminousplants.

8.3. The applicable GST rate on goods falling under heading 2302 is detailed in
the Table below:

7.9 In the said Notification No.01/2017, (Schedule-I 2.5%) after S. No. 103A

and the entries relating thereto, the following serial number was inserted, vide-------
'cation No. 6/2018-Central Tax (Rate)dated 25.01.2018..

: . Chapter / Heading / Sub- Description of Good
headin Tariff item

' 2302 Rice bran (other than de-oiled rice bran)";

Entry and notification Description GST
No. Rate.
s. No. 102 of Aquatic feed including shrimp feed and prawn Nil
notification No. feed, poultry feed & cattle feed, including grass,
2/2017-Central Tax hay & straw, supplement & huskc of pulses,
(Rate), dated the 28th concentrates & additives, wheat bran & de-oiled

10
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June, 2017 cake/other than ri.ce bran!
s. No. 103A of Bran, sharps and other residues, whether or not in 5%
Schedule I of the form ofpellets, derived from the sifting, milling
notification ·No. or other working of cereals or of leguminous plants
1/2017-Central Tax [other than aquatic feed including shrimp feed and
(Rate), dated 28th prawn feed, poultry feed and cattle feed, including
June, 2017 grass, hay and straw, supplement and husk of

pulses, concentrates and additives, wheat bran
and de-oiled cake/

s. No. 103B of Rice bran (other than de-oiled rice bran) 5%
Schedule of
notification No.
1/2017-Central Tax
(Rate), dated 28th
June, 2017

8.4. The dispute in applicable GST rate revolves around the central argument as
to whether the above-mentioned by-products are meant for direct consumption as
cattle feed and therefore attract exemption under S. No. 102 of notification No.
2/2017-Central Tax (Rate) dated 28th June, 2017 or are otherwise not meant for
direct consumption and thus covered under S. Io. 103A of notification 1o.
1/2017- Central Tax (Rate) dated 28th June, 2017 attracting a GST rate of 5%.

8. 5. While milling of pulses/ dal, a wide range of by-products such as chillca,
kchanda, churi, among others, are obtained which are preferred as cattle feed by
dairy industry for better palatability and .higher nutritive value. The mentioned
by-products are required to go through varying degrees of processing in order to
customize the color, size, aroma, nutrition; purity, etc., of the cattle feed so
produced, depending upon the dietary and nutritional requirement of the cattle
and the budget availability of the customer(s). Further, as per the Indian

),sf3s"?estandards 2052:2009 -Compounded Feeds for cattle Specification, issued by

(ftG"'~, ;-~.,{f1.~ Bureau of Indian Standards, Minist,y of Consumer Affairs, Food & Public
ty Eistribution, Government of India, grain by-products have been categorized as

·.- «one of the ngredents of the compounded cattle feed.
:' ··:\,r. ''"'.--~-::-,,:·"· .<·. . •

··. .,_, 8. 6. The GST Council examined the issue and recommended that a clarification
be issued in this regard. It also recommended that in view of the prevailing
multiple interpretations and genuine doubts regarding the applicability of GST,
the issue forpast periods may be regularized 011. as is basis.

8. 7. Accordingly, it is hereby clarified that the subject goods which inter alia is
used as cattle feed ingredient are appropriately classifiable under heading 2302
and attract GST at the rate of 5% vide S. No. 103A of Schedule-I of notification
no. 1/2017-Central Tax (Rate), dated the 28th June, 2017 and that for the past,
the matter would be regularized on as is basis as mentioned in para 8. 6."

7.11 From the above Notifications and Circular, I find that vide corrigendum
dated 12/07/2017 to the Notification No.1/2017-CT(Rate) dated 28-06-2017
which notifies the rate of the central tax of 2.5% vide the entry 103A, Chapter

2302 under the description Bran, sharps and other residues, whether or not in
the form of pellets, derived from the sifting; milling or other working of

cereals or of leguminous plants[other than aquatic feed including shrimp
feed and prawn feed, poultry feed and cattle feed, including grass, hay and

straw, supplement and husk of pulses, concentrates and additives, wheat
bran and de-oiled cake attracts 5% GST. Further vide Notification No.06/2018
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CT(rate) dated 25-01-2018, a new entry 103B Chapter 2302 under the
description "Rice bran (other than de-oiled rice bran)" was inserted.

7.12 From the above, It is understood that Bran derived from the sifting,

milling or other working of cereals other than cattle feed with Chapter

Heading 2302 as per entry 103 A and Rice Bran (other than de-oiled rice bran

with Chapter Heading 2302 as per entry 103B of Notifications No.01/2017
dated 28-06-2017, as amended, attracts 5% GST.

a

7.13 As regards Notification No.02/2017 (Exemption Notification) vide entry

No.102 (Chapter 2302 among others), description of goods "Aquatic feed
including shrimp feed and prawn feed, poultry feed & cattle feed, including

grass, hay & straw, supplement & husk of pulses, concentrates & additives,

wheat bran & de-oiled cake" were exempted. Further, vide Notification
No.7/2018-CT(Rate) dated 25-01-2018 an entry 102A chapter head 2302 "De

oiled rice bran" was inserted. The said entry 102A was substituted, vide

Notification No.19/2018-Central Tax (Rate) dated 26.07.2018 as 102A, Chapter

Head 2306 "De-oiled rice bran" with Explanation: "The exemption applies to

de-oiled rice bran falling under heading 2306 with effect from 25th January,

5

f; From the above, it is understood that goods .... cattle feed including3t ..
~ , hay & straw, supplement & husk of pulses, concentrates & additives .....A

entry No.102 under Chapter Heading 2302 as per Notification No.02/2017
were exempted and "De-oiled rice bran" inserted vide entry 102A chapter head

2302 as per Notification No. 7/2018-CT(Rate) dated 25-01-2018 were
exempted, the said entry 102A was still further amended vide Notification No.

19/2018 dated 26-07-2018 and shown under Chapter Head 2306 "De-oiled
rice bran" with explanation that exemption applies to it w.e.f. 25-01-2018.

To summarize, it is clear from the above, that Rice Bran (other than de-oiled rice
bran) Ch.H.2302 attracts 5% GST and De-oiled rice bran Ch.H.2306, is exempted as
per the entries of the Notifications ibid.

7.15 I also find that CBIC vide Circular No. 179/11/2022-GT dated 03-08
2022 has clarified that the subject goods which inter alia is used as cattle feed
ingredient are appropriately classifiable under heading 2302 and attract GST at

the rate of 5% vide S. No. 103A of Schedule-I of notification no. 1/2017-Central

Tax (Rate), dated the 28th June, 2017 and that for the past, the matter would
be regularized on as is basis.

7.16 I find that the Appellant is registered as trader and engaged in supply of
goods under chapter 2302. They procure ''Cattle Feed Powder etc. from various
traders wherein 5%GST was charged as the Traders were under impression

12, -.-.
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that they were not supplying the cattle feed powder directly for cattle feed.
Thus the appellant availed the credit of GST paid by them to their supplier and

after value addition they supplied the same goods "Cattle Feed only" under Tax
invoice and charged 5% GST.

7 .17 I find that since the CBIC has clarified that subject goods which inter

alia is used as cattle feed ingredient are appropriately classifiable under

heading 2302 and attract GST at the rate of 5% vide S. No. 103A of Schedule-I

of notification no. 1/2017-Central Tax (Rate), dated the 28th June, 2017 and
that for the past, the matter would be regularized on as is basis, vide Circular
No.179/11/2022-GST dated 03-08-2022. Therefore, in the instant case, the
requirement of reversal of Input Tax Credit would not arise as for the past, the

matter is to be regularized on as is basis. Therefore, I am of the view that the

impugned order passed by the adjudicating authority is not proper and legal as
this clarification is not considered by the adjudicating authority.

8 In view of the above, I set aside the impugned order and allow the appeal
of the appellant, to the above extent.

9. The appeal filed by the appellant stands disposed of in above terms.

ATTESTED.

Quan4
si.NAwANI)
SUPERINTENDENT
CGST 8» C.EX.(APPEALS),
AI-IMEDABAD.

·]on.nv3'
oDesailk 3ki

JOINT COMMISSIONER (APPEALS)
CGST & C.EX., AHMEDABAD.

•
ia·· ore o ~

~
w .
:,: '

"·;
ItByRP.A.D.

M/ s Akash Enterprise (Prop.Bharat Talakshibhai Thakkar) NEAR UMESH
MAMRA PAUVA FACTORY, BAVLA, Ahmedabad, Gujarat, 382220 (GSTIN
24MHPT843811Z2).

Copy to:

1. The Principal Chief Commissioner of CGST & C.EX., Ahmedabad Zone.
2. The Commissioner [Appeals], CGST & C. Ex., Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4. The Additional Commissioner, CGST & C.Ex., Ahmedabad-North
5. The Dy/Asstt. Commissioner, CGST & C. Ex, Division-V Ahmeda~- ¥m11Q',,

. cl [S ] C T p sco. %r1nten ent ystems, GS (Appeals), Ahmedabad. -,s. ~, _., ,
0... ~{G:s-,,.~-\

e/ P.A. File. (ff! \ ,,.
eg .A zE. .
4% ?•°13 ~



>


